A recent series of cases relating to the EU motor vehicle insurance directives and their application in the UK makes for interesting reading. It is in the UK's negligent transposition, and a lack of knowledge and awareness by lawyers and judges in the cases of the interaction between domestic and EU law, which compounds the negative effects. The issues raised in Delaney v Pickett [2011] and Delaney v Secretary of State [2014] generate concern not just as to the implications they have to the application of EU law principles, but have resonance with the way in which EU law is taught in many universities. In this article we suggest that reconsidering the method and purpose of EU teaching may better serve the EU-lawyers needed for the future.
Introduction
Perhaps it is time to rethink the way we teach EU law in Higher Education?
1 Our graduates who become lawyers (and judges) often do not use EU law effectively. The understanding, correct identification and application of EU law continues to be an essential weapon in the lawyer's arsenal, 2 to serve their client's interests but also with the broader and more significant function of ensuring national law is compliant 1 A referendum on continued membership of the EU (commonly referred to as Brexit) will be held on 23 June 2016. The outcome of the referendum may have repercussions for EU laws and their effect on the UK legal system, the teaching of EU law at University, and the implications for the cases referred to in this article. However, it should be remembered that whilst Art. 50 of the Treaty on the Functioning of the European Union provides for an exit mechanism for Member States that wish to withdraw from the EU, even on the basis of a 'yes' to withdrawing vote, it will take several years for the exit to be effective (and hence the applicable laws here, and the lawyers who will be involved, will be affected for several years into the future). Further, future agreements will likely lead to the government latterly agreeing to an ongoing relationship with the EU, on the basis of a free trade agreement. Therefore, EU law and its impact on legal education is likely to remain relevant in some form for the foreseeable future. 2 Historically, and before the study of EU Law was a formal requirement of the Qualifying Law Degree, UK lawyers had significant gaps in their knowledge (two-thirds of respondents admitting their knowledge to be inadequate). Indeed, the EU Commission's research demonstrated that only 33% of lawyers in the member states used EU Law in their practice, and in several instances, lawyers were being sued for professional negligence by their clients for damages incurred as a result of this gap in knowledge and understanding (see The Law Society Gazette 'A Costly Knowledge Gap --Lawyers in the European Union Know so Little EU Law They are Being Sued by Clients for Professional Negligence' April 1995. http://www.lawgazette.co.uk/news/a-costly-knowledge-gap-lawyers-in-theeuropean-union-know-so-little-eu-law-they-are-being-sued-by-clients-for-professionalnegligence/19936.fullarticle: [last accessed 18 April 2016] . The Lord Chancellor's Advisory Committee Report on Legal Education and Conduct 'First Report on Legal Education and Training' April 1996 highlighted this deficiency in the education of future lawyers, but concerns continue in 2015 with the Young Legal Aid Lawyers organisation reporting that the SRA's current Statement of Knowledge does not provide adequate detail for lawyers. EU Law, for instance, is included under the general heading 'Constitutional law and EU law' along with public and administrative law, discrimination and the Human Rights Act (Response of Young Legal Aid Lawyers to SRA Consultation: "Training for Tomorrow -A Competence State for Solicitors" January 2015: http://www.younglegalaidlawyers.org/sites/default/files/YLAL%20SRA%20response%20competence %20.pdf) [last accessed 18 April 2016] .
with EU obligations. We as tutors should carefully consider how we ensure that the next generation of lawyers can take up the mantle of being advocates, but also scholars who use their research training and knowledge of how laws interrelate and overlap. Using just one example 3 (motor vehicle insurance law), it appears that all too frequently lawyers accept, on face value, laws as enacted domestically without consideration of their place in the supranational hierarchy of the UK's dual constitution. This article is presented as a discussion piece to demonstrate the effects that often misguided teaching of EU law has for groups of the most vulnerable people who seek legal help, but which also has implications for the ability to hold the government to account.
The Europeanisation of law, legal practice and legal education is not a new phenomenon in this jurisdiction or beyond. 4 Whereas traditionally the concept of Europeanisation has focused on educating the next generation of lawyers to think supranationally, 5 here we are commenting on the ability for the UK law graduate and future lawyer to be able to critique domestic implementing legislation. The aim is to produce lawyers with an awareness of the construction of EU parent laws and who can identify the correct implementation of national law. Where this is not the case, they will be sufficiently competent in accessing the enforcement mechanisms at domestic and the EU levels. Armed with this knowledge, the lawyer will be able to provide his/her client with the most appropriate legal advice and to be in a position to provide robust argument where needed. However, some similarity does exist with previous studies regarding producing European law graduates. 6 It is agreed that legal education in EU law does require reorientation towards a European law focus, necessitating comparative legal perspectives 7 and critical analysis and application. Given the pervasive nature of EU law, such an approach, we argue, would significantly benefit students in the discrete modules studied which are affected by EU law. Much more significantly, it would arm future lawyers with a mindset of being 3 Many other examples could have been provided however. For instance, in employment law the protection and preservation of transferring workers' rights as required in the Acquired Rights Directive (ARD -Directive 98/50/EC [1998] OJ L201/88) was incorrectly transposed in the Transfer of Undertakings (Protection of Employment) Regulations 1981 by excluding the provision of the Regulations to non-commercial undertakings. The rectification of this transposition deficit did not occur until 1994, and in Bradley, Ball and others v Secretary of State for Employment (1997, unreported) it was confirmed that government Ministers had been advised on numerous occasions of the breach, and despite the advice, it intentionally excluded the category of workers engaged in the public sector. Delays in transposition are also not uncommon. Amending legislation to the original ARD was due to be transposed by 2001, but the UK did not comply until five years after this deadline (The Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI 2006 No.246)). Lawyers/interested parties need awareness to review the EU parent law in the first instance to identify such breaches at as early a stage as possible.
sceptical of domestic transposing legislation. They would be ready to refer directly to EU parent laws to identify inconsistencies in transposition and to readily critique domestic and EU level enforcement mechanisms 8 as a matter of course. As such, dedicated study of European public and European private laws should form a significant feature in any delivery of the subject, along with the practical application of EU law (going beyond theory and principles).
EU law across the curriculum
Evidently students at UK academic institutions will focus their studies on national law to satisfy (for as long as this holds true) professional body requirements. Yet despite this legitimate goal, lawyers will find it increasingly difficult to be isolated in a national paradigm. Much legislative action and commerce is being conducted within the EU and subject to EU laws, not to mention the globalisation of legal practice.
9 Students have to possess an awareness of alternative legal systems, an appreciation of concepts and legal institutions, whilst also being able to critique these effectively. Comparative approaches to the study of law is essential at the academic stage 10 of the students' education because without it, the muscle-memory of analysing law, of questioning the source law with the transposing national legislation may never be fully developed. This is important, particularly where governments exhibit a scepticism to aspects of EU law-making and jurisprudence.
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Our suggestion here is not that students study each of the legal systems of the 28 member states. Rather the aim would be for the students to have knowledge of how the EU operates at a supranational level, to be able to confidently argue for national law to be interpreted according to the spirit of the EU parent, and for the students to leave their undergraduate studies with a practical appreciation of this system. Training through clinical suites, 12 problem-based learning approaches 13 and inquiry/active-learning where students have to work out questions to be asked in order to determine an outline to a legal scenario would engage them to think around the issues in the first instance.
14 Such teaching exists at law schools, 15 from being universally adopted. A greater clinical 16 approach to teaching EU law may also reduce the 'ivory tower' perception of detached Universities with few links to the real world (here it is real people with legal needs). Witnessing the effects on a third party victim of a road traffic accident (physical, emotional and financial) who is being denied access to a compensation fund may encourage in the student advisor personal reflection and desire to research the area. This would include identifying any available tools (the suite of domestic enforcement mechanisms available), and may instil the desire to challenge the national laws where the EU parent appears to provide a contrary view. Even if the students in such an exercise are ultimately unsuccessful, they will have gained a learning experience much richer than preparing a written or oral answer to a theoretical or problem-based question from a module/unit handbook. Indeed, Robert Kuehn 17 identifies that US employers are demanding students have undergone some form of practical, clinical education rather than following a simulated or doctrinal model. The advantages from clinical education programmes are subject to provisos (including) the University 'buy-in' to the programme, adequate staffing and resourcing, appropriate levels of guidance, supervision and instruction for the students, and an effective balance between the educational benefits to the students versus providing a legal service to the public, 18 and so on. 19 Of course, many universities include clinical legal education as part of their offer, 20 but few focus directly (if at all) 21 on EU issues (and we are unaware of any that provide advice on enforcement of EU laws). This is presented as an observation, not a criticism, and further research on the viability of clinics to offer legal advice in this area is needed.
There may be benefits in directing students away from resolving problems according to a set of rules established nationally, and instead to being exposed, from the outset of their legal studies, to the Court of Justice of the European Union (CJEU)'s teleological approach to law-making. This may encourage the students to undertake detailed research into the meaning of words used in transposition, to proactively identify legal arguments for issues yet to appear at the CJEU, or how such arguments may be presented to a domestic judge. This would be to enliven our future lawyers with an interest in EU law. Developing the complexity of problembased learning exercises would be essential to ensure students can address the issues with confidence. The end result of students being capable EU-lawyers with the intellectual and practical skills to give effect to them could be a significant boost to their employability, and would certainly add to their engagement with the fascinating subject of contentious law and legal argument.
We also offer the suggestion that there may be advantages in the delivery of EU Law in the first year of the students' study. It may be considered that such an approach would cause problems for many students, cause confusion rather than teaching domestic law first, then offering some comparative law when they have understood the basics. This traditional view may be challenged when considering Rakoff and Minow 22 who argue:
… the template for legal thinking established in the first year of law school has real staying power… the greater fear is that, if we do not make the effort to challenge students.., students will learn to think of the legal system as only so many rooms, so many pieces of furniture, that they can never reorder.
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Indeed, some university law schools are teaching EU law in the first year of study, and are developing creative ways for its delivery and assessment. Any tangible benefits experienced from using these methods should be disseminated so they may be evaluated and considered for adoption more broadly.
Current approaches to teaching EU law
The study of EU law 24 as a discrete subject 25 in many universities in the UK follows a similar path. The institutions and sources of law are studied. Issues of primacy/supremacy, the preliminary reference procedure and enforcement mechanisms are covered. Finally, the module is completed with some substantive law issues being taught, 26 such as the internal market -free movement (goods / services / workers / capital), competition laws and/or equality / foreign policy. 24 We acknowledge that EU law is often an existing feature in modules encompassing an English legal system component and which forms part of the first year of undergraduate study. However, the necessary detailed instruction required for students to appreciate the effect of EU law and its impact on constitutional, procedural and substantive areas of domestic law may be lacking. Exposure to topics including the history of the EU, its institutions and sources of law, and primacy/supremacy is essential for students to achieve an understanding of EU law (as aspects typically covered in such modules). However, in isolation they are not sufficient. EU law as a discrete module, which covers a more complete range of issues, and whose principles are subsequently embodied into substantive modules, may better achieve the aims we are advocating. 25 There are, of course, many examples where domestic law is influenced, admittedly to varying degrees, by laws established by the EU and through the judicial activism of the CJEU. Company law, consumer law, employment law, family law, immigration, intellectual property etc are all areas where the domestic lawyer must now be a European lawyer if he or she is to be fully aware of developments and the nuances of the interaction between both sources of obligations (for discussion see D. Methods of assessment similarly often follow a conservative approach 27 which would be helped if we were to think about: … whether the exams and essays we set measure the things we wish students to learn -the ability to think creatively about social implications of aspects of EU Law, to reflect on the impact of topical developments, and to spot the back up legal argument. 28 It is natural that both the administrative and substantive laws are included in the syllabus, but in many instances the actual use and investigation of how to critically apply EU law to inform and analyse domestic law on any detailed and discrete topic is overlooked. This is not to say that, for instance, competition laws are not studiedindeed most law graduates will be aware of Arts 101 and 102 of the Treaty on the Functioning of the European Union and how they are applied when anticompetitive behaviour crosses international borders. Nor are we suggesting that module leaders of topics such as employment, company or consumer law (as examples) would not relate important linkages between national law and EU source law. The point we make is that it is in the use of EU law, prior to national law, that students gain the clearest insight into the interplay between the systems and identify national, transposing law as that which has to be assessed in light of the primary EU law. They also begin to address legal issues from the EU source law as the starting point before the comparative national law is viewed (and where limited in its scope or incorrect in relation to the EU law, appropriate strategies can be applied). Our concern is that often teaching EU law, even when studying the fundamental freedoms is doing just that -studying EU law. It is presented as being different, separate and another tier of law which is unlike domestic law. Is it any wonder that students, having survived the EU Law module and its compulsory inclusion in a qualifying law degree (QLD) programme, revert to the safety of domestic law when choosing to practise or when providing advice to clients? Any concern with an EU dimension to the issue at stake can be raised in a higher court or by experts in EU law. What we need to embrace is how EU law affects individuals / corporations in a practical way and how EU law should be seen as the source to be considered in the first instance, with the domestic law introduced thereafter which must achieve what the EU parent law intended. Armed with the knowledge of the true significance of Marleasing 29 and Pfeiffer, 30 the EU law student is issued with powerful weapons. They will have awareness of compelling arguments presented to a first instance or appeal court regarding the primacy of EU law and the purposive interpretation to be provided in the case of inconsistencies. 
Issues with continuing EU education following graduation -not just a UK problem
At present, in the absence of undergraduate (academic stage) teaching of EU law in a comparative, pragmatic and practical manner, clients' rights are subrogated and the State's breach of its EU obligations continues unresolved. This is exacerbated by the fact that across the EU, many law schools do not teach EU law as a discrete topic as part of their vocational studies, nor do their professional bodies require them to do so. As of 2013, of the 28 member states in the EU only 13 provided bespoke EU law training at the vocational stage and of those that did include the study of EU law, this was predominated by an academic-centric perspective. 34 As law academics it is probably correct to assert (we hope) that we enjoy the academic nature of our roles, critiquing and commenting on jurisprudential matters and predicting future issues and the outcomes of judgments expected from EU and domestic institutions. However, law students in these law schools in the 13 member states providing such instruction did not receive any practical training. A theoretical perspective is important, and we fully argue that lawyers who can think like an EU-lawyer and who possess a critical mind to develop the law and legal argument are essential to our profession. However, without knowing how the law is used in practice, how arguments regarding the direct effect of an EU law are successfully presented in national courts, or what to do in the event that a national judge lacks an appreciation of the application of the EU law being referred to, the law is stifled, the client does not obtain the correct legal representation, and the lawyer (and judge) are failing in their professional duties. Our lawyers will shape the future of the EU and its application nationally. They can give access to its rights or be complicit in its denial, they can develop its transparency or continue in its obfuscation, and they can assist in holding the State to account or leave the matter to the EU Commission (with the substantial practical and political problems inherent in the EU-level of enforcement).
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Returning to the scope of EU teaching in the UK, adopting an EU-centric approach to instruction will provide students with a better knowledge of the EU and its rights 36 -perhaps a laudable aim given the number of law graduates who do not proceed into the profession (although of course instilling increased knowledge is not necessarily the intended purpose when part of the QLD). It will impact on the knowledge and skills of national lawyers, enabling them to be familiar with key terminology and to identify when 'run-of-the-mill' enquiries concerning an element of EU law are made. It will, however, remain the remit of the highly specialized EU lawyers to take on the nuanced issues and successfully argue the points to a court's satisfaction. Given that it often takes these first-instance lawyers to make the referrals to the specialists when that expertise is needed, it also falls on them to be in a position to identify when such referral is necessary.
How should we teach EU Law? Areas for further thought
Students need not only to learn about EU laws and to be able to recite key passages or to reproduce key case authorities by rote. Rather, they should learn to think like an EU lawyer, focusing on method and not necessarily on a restrictive approach to subject matter, as a means of enabling them to go beyond the study of domestic law and towards developing an approach to answer legal problems based on comparative (and sometimes conflicting) legal norms. 37 The EU Law teaching should not simply identify areas of commonality between legal systems within the EU, but rather should identify and celebrate the differences between the legal systems of member states and the EU treaties and judicial pronouncements.
38 Differences in approach are indeed the intended purpose of much EU legislation (hence the broader use of directives over regulations), but this must be within the boundaries of the EU acquis of the law and never at the expense of individuals' rights. This requires training students and in helping them to develop their critical and practical skills.
Beyond the practical skills and training lacking 39 at the academic stage, critical development of the students may be improved by issuing students with a domestic piece of EU legislation. They are told to research and formulate advice based on a problem scenario, and then provided with (or asked to find) national transposing law and asked to identify any differences / nuances between the two. Here the students would naturally seek information from the primary EU law, they would be introduced to a new (national) source of information on the same topic but perhaps worded differently or with differing provisions. They can be asked to draw up possible problem areas or points of contention, then finally asked to discuss this (preferably with case examples of the arguments presented by the lawyers and the success and failures of each). Some form of doctrinal manipulation may be added for good measure. The exploration of history, systems, functions and content has value in academia where the educational development of students in a form which readily lends itself to summative assessment and grading has value and offers certainty. But that same methodology may be damaging where it is at the expense of core issues relating to the critical analysis, textual examination and jurisprudential positioning necessary to view both domestic and EU laws as two sides of the same coin -with appraisal and examination of each required before a value may be attributed to their worth. EU law is very much horizontally structured with its laws discoverable not just in its texts but also in its practice and the legal realism which embodies the EU institutions. Perhaps a movement away from unarticulated formalism (where we provide the students with rules they are expected to learn) to political realism (where we explain the problems that exists with non-compliant member states and how they behave, especially when accountability is lacking) would assist the students better in developing a consciousness of what to expect with domestic transposition of EU law. It may instil a cynicism which would better serve their clients and the development of consistent and accurate harmonisation of the law.
It is of course easy to criticise others and indeed at our own institutions EU Law is taught according to the traditional method. We are making the above suggestion 40 about changing the focus of teaching EU law due to the problems witnessed with the lack of timely development of domestic law when this is in breach of EU law, and this frequently adversely affects vulnerable individuals. The case law examples and the use of the MIB Agreements are included in the following sections of the paper precisely on this basis. We can think of few more vulnerable people than those who are injured as a result of road traffic accidents caused by negligent, uninsured drivers, often sustaining life threatening or life changing injuries, and who are in need of compensation to cope with the aftermath. They are dependent upon knowledgeable lawyers to advocate on their behalf and to use the domestic and EU laws where available to ensure the appropriate remedies are awarded. Given the historic misunderstanding and misapplication of UK law, 41 we can only estimate the (probably) several hundreds / thousands of people who have been denied rights and compensation, available to them at EU law. This may be compounded by the claimant's lawyers failing to critique the domestic transposing laws, refer to parent EU laws in the cases, or because they lacked the confidence / skills to argue for a teleological interpretation of EU law or issue proceedings against the State when it is in breach.
The motor vehicle insurance laws in the UK and EU -an overview
Let us use motor vehicle insurance law as a vehicle (excuse the play on words) to demonstrate the consequences of a lack of knowledge and/or initiative on the part of lawyers. It also raises the imperative for students to be provided with the instruction and skills necessary to analyse domestic and EU rules in this area.
At an EU level various directives were enacted to harmonise the rules relating to motor vehicle insurance. These supported the free movement principles by removing boarder checks. The directives, established from 1972 to the most recent incarnation in 2009, are collectively known as the Motor Vehicle Insurance Directives (MVID).
42
Beyond facilitating the free movement of goods and people, the MVID expanded in range to offer protection to third party victims of motor vehicle accidents through a system of compensation. This was effective either through the negligent driver's insurers, or through a guarantee fund established in the member states. In the UK this responsibility led to the Motor Insurers' Bureau (MIB) entering into agreements with the Secretary of State for Transport to fulfil this role. 40 And we emphasise that this is suggestive rather than any attempt to be prescriptive. The dangers of the latter and of a single method of teaching are addressed in R. Johnstone 'Flexible Law Teaching for the Late 1990's' (1996) 3(1) ALTA Newsletter 1. 41 We use the term 'UK law' to denote the relationship with EU law and its application to the UK as a member state -rather than suggesting the UK has a single source of law. 42 Before we present the example materials it is worth briefly outlining why we chose this area of law. Motor vehicle insurance laws affect many people. Given the nature of road traffic accidents, the numbers of incidents each year 43 and that personal injury lawyers will often find themselves dealing with such disputes, one would believe that a comprehensive knowledge of the law would be commonplace amongst those providing advice and advocating in domestic courts. The reality, however, appears to be different. There seems to be a significant deficit in either the lawyers' knowledge of the domestic law and the EU parent directives, or their general lack of confidence in arguing differences in domestic and EU laws.
The use of a single case as evidence for arguing that the teaching of EU law in the curriculum of universities in the UK is not as extensive or all encompassing as necessary, is for illustrative purposes. Numerous such examples exist in all jurisdictions, but the underlying thrust of the argument presented here is that lawyers very often do not use the EU law as the primary source. Instead, they concentrate on national implementing provisions. The evidence from motor vehicle insurance law, and demonstrated in numerous cases also referred to in this article, is the acceptance by legal professionals of the national law at face value. This is problematic and led, for a period of 24 years, of the law being incorrectly applied, until remedied in the case of Mr. Delaney. To reiterate, this is not an isolated incident. However, even if that was so, it is sufficient to raise questions as to the efficacy of the instruction and engagement with EU law provided to students at undergraduate level. Further, this issue appears to continue at the training level and during the professional development of lawyers when in practice.
There are evidently many areas where a genuine misunderstanding may be present between EU law and the national implementing measure. Inconsistencies exist between member states in their transposition of some directives and there are also instances of opaque drafting. It is widely accepted that member state should not be held liable or considered to be unlawfully in breach of their obligations for an incorrect transposition in these circumstances. The example of motor insurance law does not fall into any of these categories. In none of the instances outlined below was the EU law and its scope in question and the national judiciary was unable to mount a viable argument that there was a legitimate defence to the present and continuing breach of EU law.
Delaney and the absence of appropriate legal argument
Our use of Delaney is to highlight significant breaches of EU law in the UK and how this was exacerbated through lawyers (and judges) deficient in the knowledge of EU law (a consequence of the education and training to which they have been exposed).
The facts of Delaney 44 are quite well known (being the subject of extensive and negative media scrutiny due to the nature of the issue) and so will be dealt with briefly here. Delaney was a front seat passenger in a Mercedes car driven by Shane Pickett. On 25 November 2006 the car was involved in a collision with a people carrier which caused Delaney life threatening injuries. He survived, however, when treated at the scene of the accident, Delaney was found to have on his possession a (large) quantity of cannabis and a smaller quantity was discovered on Pickett. Latterly, Pickett accepted that the accident was his fault and the drugs belonged to him, not Delaney. Due to there being some 274g of cannabis found between the occupants, and the offence of dangerous driving, Pickett received a 10-month custodial sentence.
Delaney sought to recover damages for the injuries he suffered in the accident and brought his claim against Pickett, as the driver at fault, and Tradewise (the insurers of the Mercedes) were joined as an interested party. In addition to his admission of the ownership of the drugs found, Pickett had a self-confessed drug dependency, he was a diabetic 45 and he was also subject to a medical diagnosis for depressionfacts which were not passed on to Tradewise when issuing the insurance policy. These facts were of significant benefit to the insurer. Under the RTA88 s. 152, a motor insurance policy may be avoided by the insurer on the basis of the nondisclosure / false representation of a material fact. Tradewise applied to the court for a declaration that the policy was void under s. 152 and on 4 March 2009 the order was granted. Further, following proceedings initiated by Delaney on 23 April 2009, Gregory J held, on public policy grounds, Pickett was not liable to compensate Delaney for his injuries (nor consequently was Tradewise). Gregory J continued that even had Pickett been so liable, liability would have been avoided because of cl 6(1)(e)(iii) of the UDA 1999 which excludes the MIB from liability where a 'crime exemption' applies.
Incorrect application / lack of knowledge
Delaney's first instance case, and indeed that in the Court of Appeal, proceeded on the basis that Pickett was an uninsured driver for the purposes of the MIB Agreement and further that cl 6(1)(e)(iii) was a valid exclusion to liability. Both propositions are incompatible with EU law. The errors contained in the decisions were highlighted in Delaney's later cases 46 for damages against the state for breach of EU law where Jay J 47 said, as of 1990, the EU law in these areas was fully evolved.
First, and perhaps the most concerning aspect of the jurisprudence applied in Delaney, 48 was that none of the lawyers had referred to the crime exemption clause in UDA 1999 and its incompatibility with the MVID. The 'crime exemption' 49 applies, according to the UDA 1999, in respect of a claim: …by a claimant who, at the time of the use giving rise to the relevant liability was voluntarily allowing himself to be carried in the vehicle and, either before the commencement of his journey in the vehicle or after such commencement if he could reasonably be expected to have alighted from it, knew or ought to have known that… (iii) the vehicle was being used in the course or furtherance of a crime…'
The MVID incorporates permitted derogations 50 from the obligation of ensuring compulsory insurance of vehicles, whilst also expressing a (non-exhaustive) 51 list of possible exclusions which would be held as void against third parties.
52 Essentially, the MVID permit the exclusion from compulsory insurance of vehicles in only one respect -the victim was a passenger who allowed himself to be carried in the vehicle in the knowledge that it was stolen. No other exclusion is permitted to this category of victim and any attempt to exceed the scope of this article is a breach of EU law. Authority for this interpretation of the MVID was provided by the CJEU in Ruiz Bernaldez. 53 In a judgment delivered by Ward LJ, the Court of Appeal concluded that the use of a finite list in RTA88 s.148 (2) 54 (as the transposing measure of the possible exclusions of liability) was, by implication, instructive that all contractual exclusion clauses outside of this list were permissible. Further, Ward LJ purported to rely on an interpretation that the CJEU's decision in Bernaldez did not enjoy general application. This was an unusual decision when considered in light of Bernaldez The judges focused on the MVID and as there was no similar provision within those directives and the exclusion provided in cl 6(1)(e), they inferred that the exclusion nationally must be valid. Further, as the lawyers in the case had not raised the issues relating to the compatibility with the MVID, the judges decided not to consider the matter. It is difficult to identify whether the Court of Appeal, in ignoring the case law and references to the CJEU, was negligent, misunderstood its obligation to follow CJEU rulings, or did not consider that RTA88 ss. 148(2) and 152 or cl 6(1)(e) was subject to a consistent interpretation in accordance with the MVID. Latterly, the Court of Appeal agreed that the MIB Agreement was in breach of EU law, a fact known to the government for several years previously, in the separate case by Delaney against the Secretary of State under a state liability action. 65 This breach was not remedied until the most recent MIB Agreement was (hastily) concluded in July 2015.
Inclusion of the MIB in proceedings
The MIB, as the guarantee fund and insurer of last resort, is required to take the place of the insurer where a driver who caused the accident leading to the claim did not have insurance cover. This lack of appreciation of the role of the MIB and where and when it is invoked was evident in Delaney. At the time of the incident the vehicle used by Pickett was subject to a third party motor insurance policy and the MIB Agreement is only applicable where no insurance cover is provided. The insurer had a legal obligation to satisfy claims based on the policy (as the statutorily-guaranteed insurer) and as such the crime exemption clause contained in the MIB's UDA 1999 would not have been effective at any point in the proceedings. Again, on this point, the lawyers involved in the initial Delaney case, nor the judge, thought it appropriate or applicable to raise this issue.
Constructive knowledge
To add to the problems in Delaney, the wording of the crime exemption was not challenged as being incompatible with the MVID. The use of the words 'knew or ought to have known …' introduced a constructive knowledge criterion to be applied to the claimant which, since White v White 66 resulted in the italicised words being ignored. Despite the removal of the offending 'crime exemption' clause in the UDA 1999, cll 7 and 8 of the (new) UDA 2015 continue this phraseology and will likely be subject to challenge at some future date. The correct test to be applied remains of 'provable' knowledge (according to EU rules), not constructive knowledge (the UK's implementing measure).
Training received by the judiciary -a lack of appropriate legal education?
The Delaney v Pickett cases do demonstrate poor decision-making and limited use and reference to superior EU case law. This raises issues about the training received by judges on matters to do with EU law and its application, although '… a number of studies show that national judges experience difficulties in exercising EU competences due to their lack of knowledge in the field of EU law'. 67 Indeed, following Delaney's original case and its dismissal of an appeal, in 2011, by the Court of Appeal, the Supreme Court refused permission for further appeal on the basis that Delaney's application failed to '… raise an arguable point of law of general public importance which ought to be considered by the Supreme Court in the light of the judge's findings of fact with which this Court cannot interfere and the plain wording of clause 6(1)(e) of the Agreement.' 68 Domestic judges are expected to play a crucial role in the advancement and protection of EU rights, having a knowledge of the substantive laws and procedural obligations. In so doing they act as decentralised EU judges 69 by researching the relevant EU primary and secondary laws. They should have an awareness of the case law of the CJEU, where precedents are already established, and where points of law would be acte clair. 70 They need to know when to use the preliminary reference procedure (cooperating with the CJEU), and to have an understanding of the need for a consistent interpretation of domestic laws through Marleasing 71 and Pfeiffer. 72 Further, when to disapply inconsistent domestic laws (via Factortame) and to apply the principles of equivalence and effectiveness (via Mangold), 74 whilst recognising that the claimant may be entitled to be compensated for damages incurred due to the State's breach of EU law (via Francovich) 75 are essential skills. All too often, members of the judiciary seemingly lack knowledge of the law to be able to fulfil this role 76 nor do they possess adequate information to apply these laws effectively. 77 Mayoral et al's (2014) research into the efficacy of the judiciary in applying EU law focused on factors including the age of the judges, their educational and judicial training and their practical experience with the application of the law. Albeit that this research involves self-assessment by the respondents, and the various caveats regarding issues of truth and self-awareness are included, it does offer greater information than that which would likely be obtained by an external evaluator. The responses received pointed to candid answers about the judges' own understanding of their lack of awareness or 'incompetence.' 78 Previous studies had investigated whether younger lawyers, familiar with studying EU law as part of their university education, had fewer difficulties in the application of EU law and its principles. 79 Other studies have found that a judge's reputation has a strong influence on his or her performance, and as EU law will form part of the cases heard in court, and given necessity here for timely, legally correct knowledge and application of the law, older judges may have an increased incentive to ensure they are sufficiently aware of current practice. 80 It is also imperative that judges receive the appropriate training and guidance of EU law principles as part of their university education. This can establish itself as one of the most significant features in developing the skills and competences needed by the judiciary. 81 It is also an interesting finding that Mayoral et al (2014) discovered social networks 82 positively influence the judges' knowledge of EU law. 83 'This finding emphasizes the relevance of EU transnational/cross-border networks and personal contacts and discussion with foreign colleagues that seems to facilitate judges' learning processes.'
84 Their research also concluded that continuous judicial training in EU law and working on cases with an EU dimension improved their sense of its relevance and importance, ultimately leading them to report that they were more knowledgeable about EU law as a consequence. 85 It was further worth noting that the judges in Poland considered themselves more knowledgeable of EU law than did the respondents in Germany. Poland, a member state from 2004 compared with (West) Germany, a founding member state, required its judges to undergo intensive training and education regarding EU laws in preparation for that state's entry. This was primarily based on 'foundation' issues, but which had profound and positive effects on the judiciary's use and familiarity with giving effect to EU laws domestically. This approach to training appears to be significantly more robust than establishing a system of competences with which lawyers have to apply. It also points to the positive effect that practical training has on lawyers -an approach which would lend itself to undergraduate law students.
There are many other breaches of the MVID in domestic law, and these are perpetuated on a daily basis through application of national law which is in breach of EU law. 86 If lawyers and judges are not familiar with EU law in this area or where the issue is not at least raised in the case, claimants are being denied justice. The EU Commission has complete discretion as to whether it pursues infringement proceedings against a member state and, for whatever reason, despite information as to the breaches being provided in extensive form to it, it chooses not to pursue the matter. This only serves to emphasise the necessity of having competent EU lawyers in the UK to protect legal rights which are breached through governmental abrogation and the EU Commission's obduracy.
This article has highlighted limitations in current approaches to teaching EU law in many universities in England. That this continues is often because the modules / units where EU law is delivered tend to subscribe to a pre-established syllabus. Any substantive aspect of EU law within a particular area of competence is left to the module where that subject is delivered (and presumably it is for that teaching team to determine how much time is devoted to the nuances and critique of the sources of law). This approach can lead to the current situation, observable in motor vehicle insurance law, where inconsistencies in national law are frequently and inadequately dealt with by lawyers 87 and judges. Teaching EU law differently will be a step in the right direction of creating a cohort of future lawyers, judges and legal draftsmen who will be trained in identifying the practical application of EU law and principles. If it were introduced from the first year of study, and taught not as an additional facet of the syllabus but as a central component of it, 88 tangible benefits to students' understanding of EU law and its broad application may be the consequence. Our mindset should be of EU law as a pervasive element to the students' legal education and continued training. 87 Save for a few exceptions including the lawyer Nicholas Bevan (an expert in EU motor insurance law) who has worked tirelessly in this area in both practice and though a range of publications in practitioner and academic journals. 88 For instance, Universities including East Anglia, Exeter, Kent, Kings, London South Bank, Queen Mary, Reading, Robert Gordon, Sheffield, Southampton, Warwick, and Westminster offer dedicated EU law based LLB programmes (albeit the offers can involve substantial study of EU law integrated into the course, and/or a traditional LLB programme with a year of study at a partner European institution).
